No. 15554 


| GQnuited States 
Court of Appeals 


for the Minth Circuit 


SNYDER, 
Appellant, 
vs. 


ROBERT A. RIDDELL, District Director, Inter- 
nal Revenue, 
Appellee. 


Cranscript of Record 


ppeal from the United States District Court for the 
southern District of California. 


Central Division. w= oO 
Lh. | 


Yi 
i 


JUL 2a? 


PAUL P. O'BRIEN, C 


Phillips & Van Orden Co., 870 Brannan Street, San Francisca, Callf.—7-19-57 


No. 15554 


Anited States 
Court of Appeals 


for the Minth Circuit 


‘SAM SNYDER, 
Appellant, 


VS. 


: ROBERT A. RIDDELL, District Director, Inter- 


nal Revenue, 
Appellee. 


Cranscript of Record 


| 
saa 


| 


Southern District of California, 


| Appeal from the United States District Court for the 
Central Division. 


Phillips & Van Orden Co., 870 Brannan Street, San Francisco, Calif. —7-19-57 


INDEX 


(Clerk’s Note: When deemed likely to be of an important nature, 
errors or doubtful matters appearing in the original certified record 
are printed literally in italic; and, likewise, cancelled matter appear- 
ing in the original certified record is printed and cancelled herein 
accordingly. When possible, an omission from the text is indicated by 
iprinting in italic the two words between which the omission seems 


to occur. | 

PAGE 

(Affidavit of Sam Snyder (Attached to Plain- 
Mememincply Brick)... 0 ................. 29 
gs Or 7 
Mememreate by Clerk.....................0-5- 47 
Sc gy 3 
gS 45 

; Findings of Fact, Conclusions of Law and Sum- 
Memiary Judgement .......................0.% 34 
‘Minute Wider, NMameh 18, 1957............... 33 
MEAP PCAl.. 2.6... eee ee eee 43 
Mames and Addresses of Attorneys........... 1 

Notice of and Motion for Summary Judgment, 
TS 28 

Notice of and Motion for Summary Judgment, 
LS I ee 28 
Affidavit in Support of Requested Findings 27 
Requested Conclusions of Law............ 28 
mequested Findings of Fact.............. 11 


Ex. A—Computation of Internal Rev- 
CMO CCH 


INDEX PAGE 


Notice of and Motion to Base Action on Plain- 
tiff’s Motion for Summary Judgment on 
Findings as Proposed by Plaintiff.......... BY 


Objections to Findings as Proposed by Defend- 
ant? Plaintiff's 2222 ee ae ee 31 


Statement of Points on Which Plaintiff Intends 
tor ely x4 une) cee ay | 


NAMES AND ADDRESSES OF ATTORNEYS 


‘For Appellant: 


GEORGE T. ALTMAN, 
233 South Beverly Drive, 
Beverly Hills, California. 


For Appellee: 


CHARLES K. RICE, 
Assistant U. 8S. Attorney General, 
Department of Justice, 
Washington 25, D. C.; 


LAUGHLIN E. WATERS, 
U.S. Attorney; 


EDWARD R. McHALE, 
Assistant U. S. Attorney, 
Chief, Tax Division; 
ROBERT H. WYSHAK, 
Assistant U. S. Attorney, 
808 Federal Building, 
Los Angeles 12, California. 


Robert A. Riddell, ete. 8 


“The United States District Court, Southern District 
of California, Central Division 


No. 20551-T 


Plaintiff, 
VS. 


‘(ROBERT A. RIDDELL, District Director of In- 
ternal Revenue, 
Defendant. 


SUIT FOR REFUND OF FEDERAL 
INCOME TAXES 


Plaintiff brings this suit under Judicial Code as 
i amended, 28 U.S.C., Section 1340, for refund of fed- 
eral income taxes plus interest paid thereon together 
‘with interest on the amount paid as allowed by law 
-and alleges as follows: 


1. On or before March 15, 1946, plaintiff filed 
his individual federal income tax return for the 
year 1945 with the Collector of Internal Revenue 
for the Sixth District of California and paid taxes 
“shown thereon in the amount of $4,300.69. 


2. On March 23, 1948, plaintiff was assessed a 
deficiency in income tax for the year 1945 in the 
amount of $11,803.51 plus interest in the sum of 
$1,363.22, or a total of $13,166.73, the said interest 
being computed to February 18, 1948. 


3. Prior to 1955 plaintiff made payments on said 
deficiency assessment as follows: September 15, 
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1949, $1,047.12; October 21, 1949, $1,000.00; Novem- 
ber 25, 1949, $1,000.00; [2*] December 25, 1949, : 
$1,000.00; January 25, 1950, $1,000.00; February 4, 
1953, $700.47. 


4. On December 6, 1955, plaintiff paid the bal-— 
ance of $7,419.14 of said assessment plus interest 
from March 15, 1948, to December 6, 1955, in the 
amount of $4,161.21, or a total of $11,580.35, the said 
amount being collected by defendant out of a judg-' 
ment due plaintiff for refund of income taxes for! 
the years 1943, 1944 and 1946. | 


5. In arriving at the said deficiency assessment . 
the Commissioner of Internal Revenue computed | 
the net income of plaintiff as $30,860.31, exclusive 
of net long-term capital gain of $3,500.00. In arriv- 
ing at said amount of net income the Commissioner 
included in plaintiff’s gross income $31,360.31 as 
income from a partnership known as California Car 


Company. Plaintiff had one exemption of $500.00. ~ 
: 


6. The net income of the said partnership for 
1945 was $48,916.72. The Commissioner treated 
three-fourths of that amount, or $36,687.54, as the 
distributive share of plaintiff and his wife and allo 
eated therefrom to the plaintiff $31,360.31 and to 
his wife $5,327.23. Said allocation gave effect to the 
community property character of their income te 
the date of termination thereof by property settle 
ment agreement, April 16, 1945. : 


*Page numbering appearing at foot of page of original Certifie 
Transcript of Record. : 


Robert A. Riddell, etc. 9) 


7. One-third of the said amount of $36,687.54, 
or $12,229.19, being one-fourth of the total partner- 
ship income of $48,916.72, had been reported by 
dlaintiff’s daughter, Geraldine Snyder Weinrich, as 
ner income, on her own income tax return. 


8. The said amount of $12,229.18 was correctly 
the income of the said Geraldine Snyder Weinrich 
and was not income of plaintiff and his wife. (See 
Snyder v. Westover, C.A. 9, 217 F. (2d) 928, deter- 
mining that such share was includable in said 
daughter’s gross income and that no part was in- 
eludable in plaintiff’s gross income.) One-third of 
the said amount of [8] $31,360.31, or $10,453.44, was 
therefore erroneously included by the Commissioner 
in the gross income of plaintiff. 


9. Correcting plaintiff’s net income for said 
error, his total tax liability for the year 1945 was 
1$9,557.85, or $5,257.16 more than the amount paid 
by plaintiff on his return. Interest on said amount 
of $5,257.16 to February 18, 1948, the date to which 
interest was computed under said deficiency assess- 
ment, is $581.19, making the total correct deficiency 
to said date $5,838.35. It results that the said de- 
ficiency assessment of $13,166.73 was excessive to the 
extent of $7,328.38. 


© 10. The correct amount of the unpaid assess- 


ment for 1945 as of December 6, 1955, was, there- 
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follows: On $5,838.35 from March 23, 1948, to Sep- 
tember 15, 1949; on $4,791.23 from September 15, 
1949, to October 21, 1949; on $3,791.23, from Octo- 
ber 21, 1949, to November 25, 1949; on $2,791.23, 
from November 25, 1949, to December 25, 1949; on 
$1,791.23, from December 25, 1949, to January 26, 
1950; on $791.23, from January 25, 1950, to Februe 
ary 4, 1953; on $90.76, from February 4, 1953, to 
December 6, 1955, or a total of interest in the 
amount of $774.49, so as to make the total of tax 
and interest still due on December 6, 1955, $865.25. 


11. By collecting, instead of said amount of 
$865.25, the sum of $11,580.35 on said date, Decem- 
ber 6, 1955, out of the refunds due plaintiff for ’ 
other vears, defendants collected $10,715.10 toc 
much. 


12. On March 26, 1956, plaintiff filed claim fom 
refund for the said amount of $10,715.10, tonethall 
with interest thereon as allowed by law. 


13. The ground of said claim for refund is statec 
therein as follows: [4] 


“Ground of this claim is that the determinatio 
of said deficiency is erroneous in that it resultec 
from the erroneous inclusion in claimant's gross 17 
come of the share of his daughter, Geraldine Snyde 
Weinrich, in the income of a partnership, Califor 
nia Car Company. See Snyder v. Westover, C.A. ¢ 
217 Fed. 2d 928, determining that said share wa 
ineludable in said daughter’s gross income and n 
i) line: 
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14. No action has been taken by the Commis- 
sioner of Internal Revenue or by defendant on said 
elaim for refund. 


Wherefore, plaintiff prays for judgment in his 
favor as follows: Refund of $10,715.10 plus interest 


thereon as allowed by law, together with his costs 
and disbursements in this action. 


/s/ GEORGE T. ALTMAN, 
Attorney for Plaintiff. 


[Endorsed]: Filed October 2, 1956. [5] 


[Title of District Court and Cause. ] 


ANSWER 


Comes now the defendant, Robert A. Riddell, Dis- 
trict Director of Internal Revenue, and for answer 
to the complaint admits, alleges and denies as fol- 
lows: 


Defendant denies the allegations contained in the 
preliminary unnumbered paragraph of the com- 
plaint. 

1, 
_ Defendant admits the allegations contained in 
‘paragraph numbered 1 of the complaint. 


os 

) 
: Defendant admits the allegations contained in 
paragraph numbered 2 of the complaint. 
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Defendant admits the allegations contained i 


paragraph numbered 3 of the complaint. [6] 


4, 
Defendant admits the allegations contained 
paragraph numbered 4 of the complaint. 


5. 
Defendant admits the allegations contained 
paragraph numbered 5 of the complaint. 


6. 
Defendant admits the allegations contained 
paragraph numbered 6 of the complaint. 
le 
Defendant admits the allegations contained 
paragraph numbered 7 of the complaint. 


8. 
Defendant denies the allegations contained 
paragraph numbered 8 of the complaint. 


9. 
Defendant denies the allegations contained 
paragraph numbered 9 of the complaint. 


10. 
Defendant denies the allegations contained 
paragraph numbered 10 of the complaint. 


ann 
Defendant denies the allegations contained 
paragraph numbered 11 of the complaint. 
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12. 

Defendant admits that plaintiff filed a claim for 
refund as alleged in paragraph numbered 12 of the 
‘complaint. Except as specifically admitted in this 
vanswer defendant denies each and every allegation 
and statement contained in said claim for refund. 


ay 
Defendant admits that the claim for refund econ- 
tained a statement of grounds therefor as alleged 
in paragraph numbered 13 [7] of the complaint. 


‘Except as specifically admitted in this answer de- 
fendant denies each and every allegation or state- 
ment of grounds set forth in said claim for refund. 


14, 
Defendant admits the allegations contained in 
iparagraph numbered 14 of the complaint. 


Second Defense 


15. 

For a Separate, Alternative and Affirmative De- 
‘fense of Res Judicata, defendant alleges that the 
issues herein have previously been litigated between 
the same parties hereto for the same year, 1945; 
‘that said litigation, Sam Snyder v. Robert A. Rid- 

dell, S. D. Cal., Civil No. 13523-Y, a suit for refund 
of income taxes paid for the year 1945, resulted in 
a final decision and judgment for the same defend- 
ant, Robert R. Riddell, entered in this court July 
| 22, 1952, from which no appeal was taken; that the 
plaintiff is barred from relitigating his tax lability 
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for the year 1945 and estopped by judgment from — 
maintaining this action. 


Wherefore, defendant prays that this action be 
dismissed with costs to the defendant. 
LAUGHLIN E. WATERS, 
United States Attorney; 
EDWARD R. McHALE, 
Assistant United States At- 
torney, Chief, Tax Division; 
ROBERT H. WYSHAK, 


Assistant United States At- 
torney ; 


/s/ ROBERT H. WYSHAK, 
Attorneys for Defendant. 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed December 19, 1956. [8] 


[Title of District Court and Cause. ] 


NOTICE OF MOTION AND MOTION 
FOR SUMMARY JUDGMENT 


To the Defendant, Robert A. Riddell, and to Laugh- 
lin E. Waters, United States Attorney; Ed- 
ward R. MeHale, Assistant United States At 


tornev; Robert H. Wyshak, Assistant United 
States Attorney, His Attorneys: 


You and Each of You Will Please Take Notial 
that the plamtiff will bring the within motion ot 


| 
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for hearing before this Court in Courtroom 7, be- 
fore the Honorable Leon R. Yankwich, United 
‘States District Judge, United States Post Office and 
Courthouse Building, 312 North Spring Street, Los 
‘Angeles, California, on the 11th day of March, 1957, 
rat 10:00 a.m. of said day or as soon thereafter as 
counsel can be heard. 


Plaintiff moves the Court as follows: 


For summary judgment herein on the basis of res 
judicata and collateral estoppel. [10] 


For that purpose plaintiff attaches hereto the fol- 
lowing: 

(1) Requested findings of fact. 

(2) Affidavit in support of requested findings of 
fact. 
(3) Requested conclusions of law. 
(4) Judgment and certificate of probable cause. 
(5) Memorandum of points and authorities. 


/s/ GEORGE T. ALTMAN, 
Attorney for Plaintiff. [11] 


Title of District Court and Cause. ] 


REQUESTED FINDINGS OF FACT 


1. On or before March 15, 1946, plaintiff filed 
is individual federal income tax return for the 
ear 1945 with the Collector of Internal Revenue 
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for the Sixth District of California and paid taxes 
shown thereon in the amount of $4,300.69. [Com- 
plaint herein, par. 1, admitted by answer. ] 


2. On March 23, 1948, plaintiff was assessed a 
deficiency in income tax for the year 1945 in th 
amount of $11,803.51 plus interest in the sum of 
$1,363.22, or a total of $13,166.73, the said interest 
being computed to February 18, 1948. [Complain 
herein, par. 2, admitted by answer. | 


3. Plaintiff paid said deficiency assessment a: 


follows: 


Dated Amount 
Septembet 1 o.5190100 oes eee $ 1,047.1 
Octobe 21, 1919. eee 1,000.0 


November 25, 1940eRG a. See 
December 2s, 1949 aio eee 
Remain: 43), VOW eG coe se oso oe 
Melbruniy 4.1993. ee eee 
December 6, 995s 225 oe eee 


Thor. eee oe 


On December 6, 1955, plaintiff also paid interest 01 
said amounts from March 15, 1948, to the dates o 
payment, the said interest so paid being the sum o 
$4,161.21. [Complaint herein, pars. 3 and 4, a 
mitted by answer.] The said payments made Se 
tember 15 and October 21, 1949, were made to Hart 
C. Westover, as Collector of Internal Revenue f 
the Sixth District of California. The remaining pay 
ments were made to defendant as Collector or Di 
trict Director of Internal Revenue for the Six 
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District of California. [Findings, par XIX, Docket 
t 13521-Y.] 


4, In arriving at the said deficiency assessment 

ithe Commissioner of Internal Revenue computed 
» the net income of plaintiff as $30,860.31, exclusive 
J of net long-term capital gain of $3,500.00. In ar- 
{Yiving at said amount of net mcome the Commis- 
sioner included in plaintiff’s gross income $31,- 
00.31 as income from a partnership known as Calli- 
forma Car Company. Plaintiff had one exemption 
ie $500.00. [Complaint herein, par 5, admitted by 
answer. | 


©) 5. The net income of the said partnership for 
) 1945 was $48,916.72. The Commissioner treated 
jithree-fourths of that amount, or $36,687.54, as the 
) distributive share of plaintiff and his wife and allo- 
Meated therefrom to the plaintiff $31,360.31 and to 
his wife $5,327.23. Said allocation gave effect to the 
feommunity property character of their income to 
the date of termination thereof by property settle- 
ment agreement, April 16, 1945. [Complaint herein, 
par. 6, 6, admitted by answer. | 


6. One-third of the said amount of $36,687.54, 
or [13] $12,229.18, being one-fourth of the total 
partnership income of $48,916.72, had been reported 
{by plaintiff’s daughter, Geraldine Snyder Wein- 
rich, as her income, on her own income tax return. 
(Complaint herein, par 7, admitted by answer. ] 


7 Of the said sum of $12,229.18 reported by 
Plaintift’s daughter, Geraldine Snyder Weinrich, as 
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her own income on her own income tax return, th 
sum of $10,453.44 (being one-third of the sum of 
$31,360.31 referred to in finding 5 above) was 
treated by the Commissioner as the income of plain- 
tiff and the balance of said amount of $12,229.1€ 
(being one-half of 106/365 thereof), as the income 
of plaintiff’s wife. [Findings, par X VITI, Dockel 
asp Pes | 


8. If such treatment by the Commissioner of the 
said amount of $10,453.44 as income of plaintiff wa 
erroneous then plaintiff’s total tax Hability for th 
vear 1945 was $9,557.85, and the deficiency assess 
ment in the amount of $11,803.51 for tax an 
$1,363.22 for interest shown in finding 2 should i 
stead have been $5,257.16 for tax and $604.57 f 
interest, so that the total assessment on March 2 
1948, should have been $5,861.73 instead of the st 
of $18,166.73. [See computation by Internal Re 
enue Service attached hereto as Exhibit A.] 


9. On Mareh 18, 1950, plaintiff filed with tI 
Collector of Internal Revenue for the Sixth Distri 
of California claims for refund of ineome tax co 
ering the years 1943, 1944, 1945 and 1946. [Fin 
ings, par. XX, Docket 138521-Y.] 


10. The grounds set forth in the claim for 19 
were as follows: 


‘‘The deficiency assessment results from additi 
to claimant’s gross income by the Revenue Age 
of an amount of $18,934.89 as additional ineo 
from a partnership, California Car Company. T 


Robert A. Riddell, etc. Is 
‘aid amount, however, was not income of this claim- 


mt, but the income of his daughter, Geraldine Sny- 
ter Weinrich. [14] 


“The agent also included in claimant’s gross in- 
‘ome an amount of $1,750 as gain resulting from 
he sale of property. This also is erroneous. The 
nevenue Agent failed to adjust the basis of the 
yroperty to reflect the cost of the one-half acquired 
mder a property settlement agreement.’’ [Com- 
Maint, Docket 13521-Y, Second Cause of Action, 
dar. 15, admitted by answer therein. ] 


11. The claims for 1948, 1944 and 1946 also 
uleged the same error of inclusion im plaintiff’s in- 
some of additional imcome from said partnership 
which plaintiff contended was the income of. his 
laughter, Geraldine Snyder Weinrich. [Complaint, 
Docket 18521-Y, Second Cause of Action, pars. 10, 
12, 17, admitted by answer therein. ] 


September 21, 1951, under the provisions of See. 
3772(a)(2) of the Internal Revenue Code of 1939. 
(Complaint, Docket 18521-Y, Second Cause of Ac- 
tion, par. 18, admitted by answer therein. ] 


12. All of the said claims were disallowed on 
3 


13. Thereafter, on September 27, 1951, plaintiff 
ed suit for refund against Harry C. Westover in 
this Court, Docket No. 13521-Y, for refund of all 
payments made on deficiency assessments for the 
years 1943, 1944, 1945 and 1946, except for the three 
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cember 25, 1949, and January 25, 1950, referred to 
in finding 3 above. The said suit against Harry C, 
Westover claimed refund of the payments made fox 
the year 1945 on September 15, 1949, and October 


21, 1949, in the sums of $1,047.12 and $1,000.00, re. 
spectively. On the same date a suit was filed agains 
his successor 1n office, defendant herein, as Docke 
No. 13523-Y, for the said three payments 6 
$1,000.00 each made on November 25, 1949; Decem 
ber 25, 1949, and January 25, 1950. [Complaints 
Dockets 13521-Y and 13523-Y. ] 


14. The said two suits, together with a corre 
sponding action brought by plaintiff’s ex-wif 
Becky Snyder, were [15] consolidated for tria 
[Dockets 18521-Y, 13522-Y, 13523-Y.] 


15. On June 13, 1952, plaintiff filed a trial bri 
In said brief, plaintiff conceded that with respe 
to any period after April 16, 1945, the income i 
volved was not community property. [Said bri 
p. 6, lines 18-20.] In his opening statement at t 
trial plaintiff’s attorney also struck the issue | 
gain resulting from the sale of property. [Tyva 
script of Proceeding, p. 11.] At the trial there #7 
mained as to this plaintiff for the year 1945 ony’ 
the question whether the said sum of $10,453.44, 
ferred to in finding 7 above, was includable in 
gross income of the said Geraldine Snyder We 
rich or in the gross income of plaintiff. [Findin 
par. XX, Docket 13521-Y. ] 


16. On June 23, 1952, this Court ordered jug- 
ment for plaintiff in both of said proceedings, tlat' 
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is, in Sam Snyder v. Harry C. Westover, Docket 
‘No. 18521-Y, and in Sam Snyder v. Robert A. Rid- 
ldell, Docket No. 13523-Y. This court ruled against 
plaintiff on the issue whether the income reported 
iby the said Geraldine Snyder Weinrich as derived 
‘from the partnership, California Car Company, was 
ineludable in her gross income or in the gross in- 
come of plaintiff, holding that the said income was 
mcludable in the gross income of plaintiff, but ruled 
jin favor of plaintiff on all other issues preserved 
at the trial. Thereafter, on July 2, 1952, plaintiff 
filed a motion to correct the order for judgment and 
order thereon in the said Docket No. 138523-Y go as 
to show judgment for defendant instead of judg- 
}mment for plaintiff. Thereupon, defendant filed in 
said docket proposed findings of fact and conelu- 
sions of law, and on July 17, 1952, plaintiff filed ob- 
jections thereto reading as follows: 

“The findings of fact and conclusions of law pro- 
posed bv defendant herein are erroneous in that in 
‘this docket the issue of the family partnership was 
\ moot. and judgment is properly entered on the 
basis of the admissions of the [16] plaintiff now 
yeontained in the record. 


“This docket involved only three tax payments 
yf $1,000 each, in respect to the year 1945. In rela- 
ition to that year, plaintiff conceded in his trial 
uf rief, that his return for 1945 was in error in that 
the income after April 16, 1945, was not community 
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A recomputation of tax based on the assumption 
that the family partnership issue was decided in 
favor of the plaintiff 1s attached hereto, showing 
that even in the event of such a decision, no refund 
was due the plaintiff in this docket. It follows that, 
as to this docket, the family partnership issue was 
moot. 


‘Plaintiff submits that the defendant’s proposed — 
findings of fact, conclusions of law and judgment 
should be disregarded and judgment entered for de-— 
fendant on the basis of plaintiff’s admissions of 
error referred to above.’ 

{Record, Dockets 13521-Y and 13523-Y. ] 


17. Whether the said income of $10,453.44 from 
the partnership, California Car Company, was in- 
cludable in the gross income of Geraldine Snyder 
Weinrich or in the gross income of plaintiff, there 
was, based upon the record otherwise in said pro- 
ceeding, Docket No. 13523-Y, no overpayment of tax 
by plaintiff at the opening of trial, nor until Decem-: 
ber 6, 1955. [See computation by Internal Revenue 
Service attached hereto as Exhibit A.] 


18. This court signed the findings as proposed 
and on July 22, 1952, judgment was entered for de 
fendant in the said Docket 13523-Y as follows: 
“That the Defendant have judgment against th 
Plaintiff for the dismissal of the action and for De 
fendant’s costs taxed in the sum of $30.50.’ [Ree 
ord, Docket 13523-Y.] [17] 


19. On September 8, 1952, defendant filed notic 
of appeal in the said proceeding of Sam Snyder vy 
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Harry C. Westover, Docket No. 13521-Y. On Sep- 
tember 10, 1952, plaintiff filed notice of cross-appeal 
in the said proceeding. Thereafter defendant with- 
‘drew his appeal but plaintiff perfected his appeal. 
[Record, Docket 13521-Y.] No appeal was taken 
from the judgment, as entered, in Docket No. 
13523-Y. [Record, Docket 13523-Y. | 


20. The findings in the proceeding appealed, that 
is, Docket No. 18521-Y. covered all four years, 1943 
to 1946, inclusive. [See said findings.] In the opin- 
jon of the Court of Appeals, reported at 217 F. 2d 
928, the statement of facts based upon the findings 
Was in part as follows: 


“Tn January, 1943, Geraldine, the daughter, came 
to Los Angeles and worked full time for the part- 
nership, but after a few weeks, because of the rough 
4 uncouth character of the salesmen, she worked 
only in the business in the evenings while her father 
was present, and by day in a department store. The 
Dusiness stayed open until 10:00 o’clock each night, 
‘and she performed during the evening many of the 
"same duties that Wallace performed during the 
i“ ay. Appellant-taxpayer could only sign his name 
and read large, simple print, while Geraldine, on 
the other hand, was trained in commercial and office 
| practice and had held responsible positions, Her 
' work at the place of business during the evenings 
consisted of doing the office work, and she explained 
‘the monthly auditor’s reports to her father and dis- 
mssed with him such questions as the level of op- 
rating expenses, including commissions, the size of 
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the inventory, the reduction of financing, etc. She 
continued to perform the services mentioned until 
her retirement from the business some time after 
the close of World War IT. [18] 


‘‘In June, 1944, Geraldine invested in the business 
as a partner, $1,320.00, and in February, 1945, an 
additional $700.00. These monies were derived from 
her salary earnings in Denver and Los Angeles. She 
made no withdrawals from the business during that 
period. She reported her one-fourth share of the 
partnership income on returns filed by her and paid 
the taxes thereon. 


“In February, 1943, Geraldine married a man. 
who was in the Navy during the entire war period. 
Since her husband was not stationed in Los An- 
geles after the marriage Geraldine remained and 
continued her active participation in the business 
until her husband and brother were discharged 
some time after the close of the War. At this time 
her husband and brother entered into business full 
time, and Geraldine retired to raise a family. 


“On April 16, 1945, appellant-taxpayer’s wif 
divorced him and it is concluded that the income 
derived from the partnership business up until th 
date of the divorce was the community property o 
himself and his wife. 


“The issue of this case arises from the fact tha 
the commissioner refused to recognize Geraldin 
ag a partner and included her share of the partner 
ship earnings in the income of plaintiff-taxpaye 
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‘for the years 1942, 1943, part of 1945, and 1946, and 
lin the income of taxpayer and his wife for 1944, 
und part of 1945,”’ 


21. The Court of Appeals reversed the jude- 
ment of this court in that proceeding. The mandate 
of the said court was filed in this court on January 
24, 1955. The said court held that Geraldine’s one- 
fourth share of the income of the partnership, Cali- 
fornia Car Company, was includable in her gross 
income and not in the gross income of plaintiff. No 
petition for certiorari was [19] filed by the govern- 
ment in the said proceeding. [Record in that pro- 
ceeding, Docket No. 13521-Y.] 


22. Thereafter, on March 29, 1955, the judgment 
of this court in that proceeding was entered, as re- 
vised to conform to the opinion of the Court of Ap- 
peals. Under said Judgment, as so revised, refunds 
were ordered for all vears except 1945. [Record in 
Docket 13521-Y.] For 1945, the tax assessed had 
not yet been paid in full. [Complaint herein, pars. 
3 and 4, admitted by answer.] At the time of the 
entry of judgment as so revised in Docket 13521-Y, 
and excluding the said amount of $10,453.44 re- 
ferred to in finding 7 from the gross income of 
plaintiff, there was still no overpayment for 1945 
on the basis of the record in either Docket 138521-Y 
or Docket 13523-Y. [See computation by Internal 
mevenue Service attached hereto as Exhibit A.] 


23. Pursuant to the judgment as so revised the 
United States made refunds to plaintiff for the 
Years 1943, 1944 and 1946 and out of the refunds 
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due collected, on December 6, 1955, the remaining 
unpaid assessment for 1945 in the amount of 
$7,419.14 together with interest in the amount of | 
£4,161.21 from March 15, 1948, to the dates of col- 
lection, or a total of $11,580.35. [Complaint herein, | 
par. 4, admitted by answer. | ‘ 


24. On March 26, 1956, plaintiff filed a claim for 
a refund of $10,715.10 out of the said amount of 
$11,580.35, together with interest as allowed by la vi 
from December 6, 1955. [Complaint herein, par. 12, 
admitted by answer.| The ground of said claim was) 


7 
stated therein as follows: 


‘‘Ground of this claim is that the determination 
of said deficiency is erroneous in that it resulted 
from the erroneous inclusion in claimant’s gross n= 
come of the share of his daughter, Geraldine Sny- 
der Weinrich, in the income of a partnership, Cali- 
fornia Car Company. See Snyder v. Westover, C.A, 
9, 217 Fed. 2d 928, determining [20] that said share 
was includable in said daughter's eross income and 
not in his.” 

[Complaint herein, par. 13, admitted by an- 
swer. | 


The parties now agree that if plaintiff’s position 
is correct the amount of such refund should be $10,- 
650.12, plus interest thereon as allowed by law from 
December 6, 1955. 


25. No action has been taken by defendant or 
by the Commissioner of Internal Revenue on the 
said claim for refund. [Complaint herein, par. 14, 
admitted by answer. ] [21] 


Exhibit a 


a sash 
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due collected, on December 6, 1955, the remaining 
unpaid assessment for 1945 in the amount of 
$7,419.14 together with interest in the amount of 
$4,161.21 from March 15, 1948, to the dates of col 
lection, or a total of $11,580.35. [Complaint herein, 
par. 4, admitted by answer. ] 


24. On March 26, 1956, plaintiff filed a claim for 
a refund of $10,715.10 out of the said amount of 
$11,580.35, together with interest as allowed by law 
from December 6, 1955. [Complaint herein, par. 12, 
admitted by answer.] The ground of said claim was 
stated therein as follows: 


‘‘Ground of this claim is that the determinatior 
of said deficiency is erroneous in that it resulted 
from the erroneous inclusion in claimant’s gross mm 
come of the share of his daughter, Geraldine Sny- 
der Weinrich, in the income of a partnership, Cali 
fornia Car Company. See Snyder v. Westover, C. 
9, 217 Fed. 2d 928, determining [20] that said share 
was includable in said daughter’s eross income ane 
not in his.”’ 

[Complaint herein, par. 18, admitted by an 
swer. | 


The parties now agree that if plaintiff’s positior 
is correct the amount of such refund should be $10, 
650.12, plus interest thereon as allowed by law fro 
December 6, 1955. 


25. No action has been taken by defendant o 
by the Commissioner of Internal Revenue on th 
said claim for refund. [Complaint herein, par. 14 
admitted by answer.] [21] 
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[Title of District Court and Cause. ] 


AFFIDAVIT IN SUPPORT OF 
REQUESTED FINDINGS 


State of California, 
County of Los Angeles—ss. 


George T. Altman, being first duly sworn, deposes 
and says: 


1. That he is attorney for plaintiff in the above- 
entitled action. 


2. That all of the requested findings supporting 
the motion for summary judgment filed on February 
15, 1957, were prepared by him. 


3. That the said requested findings accurately re- 
flect the sources indicated therein. 


4. That the computation attached to the said re- 
quested findings as Exhibit A was prepared by the 
Internal Revenue Service, [24] was furnished to 
‘affiant by counsel for defendant, and correctly and 
accurately reflects the factors shown therein. 


/s/ GEORGE T. ALTMAN. 


Subscribed and sworn to before me this 14th day 
of February, 1957. 


[Seal] /3/ BEVERLY J. COYLE, 
Notary Public in and for Said 
County and State. [25] 
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[Title of District Court and Cause. ] 


REQUESTED CONCLUSIONS OF LAW 


y. 

The judgment of this Court entered March 29, 

1955, in Snyder v. Westover, Docket No. 13521-Y 1 

conclusive of the issues in this proceeding on th 
basis of res judicata and collateral estoppel. 


le 

The income reported by Geraldine Snyder Wein- 
rich for the year 1945 as her share of the income 
of a partnership, California Car Company, was no 
includable in the gross income of plaintiff for the 
purpose of federal income tax. 


ial 

Plaintiff is entitled to a refund of the sum o 
$10,650.12 together with interest on said amount at 
allowed by law from December 6, 1955. 


[Endorsed]: Filed February 15, 1957. [26] 


[Title of District Court and Cause. ] 


NOTICE OF MOTION FOR SUMMARY JUD 
MENT AND MOTION FOR SUMMAR 
JUDGMENT 


To the Plaintiff, Sam Snyder, and to George Al 
man, His Attorney: 


You, and Each of You, Will Please Take Noti 
that on Monday, March 11, 1957, at 10:00 o’cloe 
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a.m., or as soon thereafter as counsel can be heard, 
in Courtroom No. 7, before the Honorable Leon R. 
Yankwich, Chief Judge, in the Post Office and 
Court House Building, 312 North Spring Street, 
Los Angeles, California, the defendant, Robert A. 
Riddell, District Director of Internal Revenue, by 
and through his attorneys herein mentioned, will 
make the following motion for summary judgment: 


The defendant, Robert A. Riddell, moves the 
Court to enter summary judgment against the plain- 
tiff and for the defendant, dismissing the action on 
the ground there is no genuine issue as to any ma- 
terial fact in this action and that defendant is en- 
titled to judgment as a matter of law as appears 
from the pleadings, exhibits, the briefs submitted 
herewith, and the affidavit of Forrest P. [33] Cal- 
kins, attached hereto and made a part hereof. 


Dated: February 15, 1957. 


LAUGHLIN E. WATERS, 
United States Attorney: 
EDWARD R. McHALE, 
Assistant United States At- 
torney, Chief, Tax Division ; 


ROBERT H. WYSHAK, 
ssistant United States Attorney, Assistant Chief, 
Tax Division ; 


/s/ ROBERT H. WYSHAK, 
Attorneys for Defendant. 


[Endorsed]: Filed February 15, 1957. [34] 
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[Title of District Court and Cause. | 


AFFIDAVIT OF SAM SNYDER 


County of Los Angeles, 


State of California—ss. 


Sam Snyder, being first duly sworn, deposes and 
says: 


(1) That he was the plaintiff in Sam Snyder vy. 
Harry C. Westover, Docket No. 13521-Y in the Fed- 
eral District Court at Los Angeles, and that he was 
also the plaintiff in Sam Snyder v. Robert A. Rid- 
dell, Docket No. 18523-Y in the same court. 


(2) That with respect to his individual income 
taxes for the year 1945, the reason why he made no 
payments after January 25, 1950, on the deficiency 
assessed by the Commissioner for that year in 
March, 1948, was that because of overpayments of 
tax already made on other years he had completely 
run out of funds and any further payments by him 
could only have been made at the cost of ruinous 
and irreparable injury to his business. [53] 


(3) That the said inability to pay continued 
until December, 1955, when he received refunds of 
taxes erroneously collected from him for the years 
1943, 1944 and 1946. 


/s/ SAM SNYDER. 


Robert A. Riddell, ete. Sth 


Subseribed and ‘sworn to before me this Ist day 
of Mareh, 1957. 


[Seal] /s/ BEVERLY J. COYLE, 
Notary Public in and for Said 
County and State. 


[Endorsed]: Filed March 6, 1957. [54] 


[Title of District Court and Cause. ] 


PLAINTIFE’S OBJECTIONS TO FINDINGS 
AS PROPOSED BY DEFENDANT 


Plaintiff objects to defendant’s requested find- 
ings on the ground that they are seriously incom- 
plete and do not state all of the essential facts. A 
complete statement of the essential facts is con- 
tained in the findings as requested by plaintiff in 
support of his motion for summary judgment. 

Plaintiff submits also that under local Rule 3(d) 
(2) (third paragraph), no objections having been 
filed by defendant to plaintiff’s requested findings, 
the findings for the purpose of this court’s denial of 
plaintiff’s motion for summary judgment should be 
as requested by plaintiff. 


Respectfully submitted, 
/s/ GEORGE T. ALTMAN, 
Attorney for Plaintiff. 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed March 12, 1957. [56] 
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NOTICE OF MOTION AND MOTION TO BASE 
ACTION ON PLAINTIFE’S MOTION FOR 
SUMMARY JUDGMENT ON FINDINGS 
AS PROPOSED BY PLAINTIFF 


To the Defendant, Robert A. Riddell, and to Laugh- 
lin EK. Waters, United States Attorney ; Edward 
R. McHale, Assistant United States Attorney ; 
Robert H. Wyshak, Assistant United States 
Attorney, His Attorneys: 


You and Each of You Will Please Take Notice, 
that the plaintiff will bring this motion on for hear- 
ing before this Court in Courtroom 7, before the 
Honorable Leon R. Yankwich, United States Dis- 
trict Judge, United States Post Office and Court- 
house Building, 312 North Spring Street, Los An- 
geles, California, on the 25th day of March, 1957, 
at 10:00 a.m. of said day or as soon thereafter as 
counsel can be heard. 


Plaintiff moves the Court to base its order on 
plaintiff’s motion for summary judgment on the 
findings as requested by plaintiff. 


No objections were filed by defendant to the find- 
ines [58] requested by plaintiff. It follows neeces- 
sarily that for the purpose of this Conrt’s denial of 
plaintiff’s motion for summary judgment the find- 
ings should be as requested by plaintiff. 


Defendant has submitted, however, for the 
Court’s signature a document entitled, ‘Order De- 
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a. — | 
nying Plaintiff’s Motion for Summary Judgment’’ 


based upon, not the findings of fact and conclusions 

of law filed by plaintiff, but the findings of fact and 

conclusions of law filed by defendant. If defendant 
| takes issue with the findings of fact which plaintiff 
| proposed, then no summary judgment ean be 
i granted at all. 


Respectfully submitted, 
/s/ GEORGE T. ALTMAN, 
Attorney for Plaintiff. 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed March 14, 1957. [59] 


[Title of District Court and Cause. ] 
MINUTES OF THE COURT MARCH 18, 1957 
Present: Hon. Leon R. Yankwich, District Judge. 


Proceedings: 
Minute Order 


Objections of the plaintiff to the proposed find- 
ings of fact of the defendant are overruled and the 
court now signs said proposed findings of fact, con- 
clusions of law and judgment heretofore lodged on 
Feb. 15, 1957, and orders them filed. 


The Court orders vacated the notice of hearing 
‘on March 25, 1957, of Motion of the Plaintiff to 
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base action on Plaintiff’s Motion for Summary 
Judgment on Findings Proposed by Plaintiff, and 
orders said motion denied summarily. Attention is 
called to the fact that under rule 7a only the Judge 
of the Court may eall for a hearing on the findings 
and objections. The Court does not deem said hear- 
ing necessary. 
JOHN A. CHILDRESS, 


Clerk. [62] : 


United States District Court for the Southern — 
District of California, Central Division 


No. 20551-Y Civil 


SAM SNYDER, 
Plaintiff, 


VS. 


ROBERT A. RIDDELL, District Director of In- 
ternal Revenue, 
Defendant. 


FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND SUMMARY JUDGMENT 


The above-entitled matter having. come on for 
hearing on the defendant’s motion for summar 
judgment. before the Honorable Leon R. Yankwich 
Chief Judge; the plaintiff represented bv his at 
torney, George Altman, and the defendant by hi 
attorneys, Laughlin E. Waters, United States At 
torney; Edward R. McHale, Assistant United State 
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Attorney, Chief, Tax Division, and Robert H. Wy- 


- shak, Assistant United States Attorney, and the 


Court having considered the affidavits, exhibits and 


. authorities submitted makes its findings of fact and 


conclusions of law as follows: 


Findings of Fact 


ily 
On or before March 15, 1946, plaintiff filed his in- 
dividual federal income tax return for the year 1945 
with the Collector of Internal Revenue for the 
Sixth District of California and paid [65] taxes 
shown thereon 1 the amount of $4,300.69. 
Le 
On March 23, 1948, there was assessed against 
plaintiff a deficiency in income tax for the year 
1945 in the sum of $11,803.51 plus interest in the 
sum of $1,363.22 computed to February 18, 1948. 
ih: 
Plaintiff paid said assessment as follows: 


Date Amount 
Pemrember 15, 1949................. $ 1,047.12 
reopen 2, 1949................... 1,000.00 
WRT 25) 11°22 1,000.00 
Meecember 25, 1949.................. 1,000.00 
Meme 20, 1900. es 1,000.00 
eortiary 4, 1953...............504. 700.47 
emerge ©, 19D0,,..........00.005. 7,419.14 


HE PSG... eka... $13,166.73 
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On December 6, 1955, plaintiff also paid interest | 
in the sum of $4,161.21. The said payments made | 
September 15 and October 21, 1949, were made to 
Harrv C. Westover as Collector of Internal Rev- 
enue for the Sixth District of California. The re- 
maining payments were made to the defendant. 


Ve 

In arriving at the aforementioned deficiency, the 
Commissioner of Internal Revenue computed the 
net income of the plaintiff as $30,860.31, exclusive of 
net long-term capital gains of $3,500.00. In arriv-) 
ing at said net income the Commissioner included 
in gross income $31,360.31, as income from a part- 
nership known as California Car Company. Plain- 
tiff had one exemption of $500.00. 


ve 
The net. income of said partnership for the year 
1945 was $48,916.72. The Commissioner treated 
three-fourths of that amount, [66] or $36,687.54, as 
the distributive share of plaintiff and his wife, and 
allocated therefrom to the plaintiff $31,360.31 and 
to his wife $5,327.23. 


Vi. 

One-third of the said amount of $36,687.54, o1 
$12,229.18, had been reported by plaintiff’s daugh- 
ter, Geraldine Snyder Weinrich, as her income on 
her own income tax return. 


WATE, 


Of the said sum of $12,229.18 reported by plain 
tiff’s said daughter, the sum of $10,453.44 (one 
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third of the sum of $31,360.31 referred to in finding 
No. V above) was treated by the Commissioner as 
the income of plaintiff and the balance of said 
amount of $12,229.18, as the income of plaintiff’s 
wife. 

VI. 

On March 13, 1950, plaintiff filed with the Col- 
lector of Internal Revenue for the Sixth District 
of California claims for refund of taxes for the 
years 1943, 1944, 1945 and 1946. 


LENS 
The grounds set forth in the claim for 1945 were 
in pertinent part as follows: 


‘“The deficiency assessment results from addition 
to claimant’s gross income by the Revenue Agent 
of an amount of $18,934.89 as additional income 
from a partnership, California Car Company. The 
said amount, however, was not income of this claim- 
ant, but the income of his daughter, Geraldine Sny- 
der Weinrich. 


“The agent also included in elaimant’s gross in- 
come an amount of $1,750 as gain resulting from 
the sale of property. This also is erroneous. The 
Revenue Agent failed to adjust the basis of the 
property to reflect the [67] cost of the one-half 
acquired under a property settlement agreement.” 


X. 
The claims for 1943, 1944 and 1946 also alleged 
the same error of inclusion in plaintiff’s income of 
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additional income from said partnership which 
plaintiff contended was the income of his daughter, 
Geraldine Snyder Weinrich. 


XI. 
All of the said claims were disallowed on Sep- 


tember 21, 1951, under the provisions of § 3772(a) 
(2) of the Int. Rev. Code of 1939. 


GUL 


Thereafter, on September 27, 1951, plaintiff filed 
suit for refund against Harry C. Westover, former 
Collector of Internal Revenue, in this Court, Docket 
No. 13521-Y, for refund of all payments made of 
assessments for the years 1948, 1944, 1945 and 1946, 
except for three payments credited to his taxes for 
the year 1945 of $1,000.00 each made to his successor 
in office, Robert A. Riddell, defendant herein, on 
November 25, 1949; December 25, 1949, and January 
25, 1950, referred to in paragraph IIL hereinabove. 
The said suit against Harry C. Westover claimed 
refund of the said payments made for the year 1945 
on September 15, 1949, and October 21, 1949, in the 
sums of $1,047.12 and $1,000.00, respectively. On 
the same date a suit was filed against his successor 
in office, Robert A. Riddell, defendant herein, as 
Docket No. 18523-Y, for the said three payments on 
his taxes for the year 1945 of $1,000.00 each made 
on November 25, 1949; December 25, 1949, and 
January 25, 1950. 
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POULT. 
The said two suits, together with a corresponding 
action brought by plaintiff’s ex-wife, Becky Snyder, 
were consolidated for trial. [68] 


Boley 

On June 23, 1952, this Court filed its decisions in 
both of said proceedings, that is, Sam Snyder v. 
Harry C. Westover, Docket No. 18521-Y, and Sam 
Snyder v. Robert A. Riddell, Docket No. 13523-Y. 
Thereafter, on July 2, 1952, plaintiff filed a motion 
to correct the order for judgment and order thereon 
im the said Docket No. 13523-Y so as to show judg- 
ment for defendant instead of judgment for plain- 
tiff. Thereupon, defendant filed in said docket pro- 
posed findings of fact and conclusions of law. 


This Court signed the findings as proposed and 
on July 22, 1952, judgment was entered for defend- 
ant in the said Docket No. 18523-Y as follows: 
“That the Defendant have judgment against the 
Plaintiff for the dismissal of the action and for 
Defendant’s costs taxed in the sum of $30.50.”’ 


ey: 

On September 8, 1952, defendant filed notice of 
appeal in the said proceeding of Sam Snyder v. 
Harry C. Westover, Docket No. 13521-Y. On Sep- 
tember 10, 1952, plaintiff filed notice of cross-appeal 
in the said proceeding. Thereafter defendant with- 
drew his appeal but plaintiff perfected his appeal. 
The opinion of the Court of Appeals for the Ninth 
Circuit has been reported at 217 F. 2d 928. 
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XNA 
No appeal was taken from the judgment in | 
Docket No. 18523-Y, which has now become final. 


XVII. | 
Thereafter, the judgment of this Court in Docket © 
No. 13521-Y was revised to conform to the opinion ! 
of the Court of Appeals. Under said judgment, as 
so revised, refunds were ordered for the years 1943, 
1944 and 1946. 
ON ae 
Pursuant to the judgment as so revised the 
United States made refunds to plaintiff for the 
years 1943, 1944 and 1946 and out [69] of the re- 
funds due collected, on December 6, 1955, the re- 
maining unpaid assessment for 1945 in the amount 
of $7,419.14 together with interest in the amount 
of $4,161.21 from March 15, 1948, to the dates of 
collection, or a total of $11,580.35. 


XIX. 

On March 26, 1956, plaintiff filed a claim with the 
District Director of Internal Revenue for refund 
of taxes and interest of $10,715.10 for the year 1945 
on the ground that ‘‘the determination of said de- 
ficiency is erroneous in that it resulted from the 
erroneous inclusion of claimant’s gross income of 
the share of his daughter, Geraldine Snyder Wein- 
rich, in the income of a partnership, California Car 
Company. See Snyder v. Westover, C.A. 9, 217 Fed. 
2d 928, determining that said share was ineludible 
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in said daughter’s gross income and not in his.”’ 
Said claim has not been disallowed. 


The grounds on which this latter claim is based 
- are the same as the grounds for the claim filed for 
‘the year 1945 on March 13, 1950, on which the prior 
_action, Docket No. 18523-Y, against Robert A. Rid- 
dell, defendant herein, was based and which, after 
trial, resulted in a final judgment for the defendant. 


2 al ip 
The plaintiff in this action seeks to relitigate his 
tax liability for the year 1945. 


AX XTIT. 
Every conclusion of law deemed to be a finding 
of fact is hereby found as a facet. 


Conelusions of Law 


I. 
This Court has jurisdiction of the subject matter 
and the parties hereto. 


IML, 

Each tax year constitutes a separate cause of ac- 
tion and [70] a taxpayer may not subsequently re- 
litigate his tax lability after a final judgment 
against him. 


Wes. v. C. C. Clark, Inc., 
159 F. 2d 489 (5th Cir.), cert. denied 331 
U. 8. 818 (1947) ; 
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Guettel v. U.S., 
95 F. 2d 229 (8th Cir.), cert. denied 305 
U. 8. 603 (1938) ; 


Western Maryland Ry. Co. v. U.S., 
23 F. Supp. 554 (D. Md., 1938). 


(eins 

The plaintiff is barred by res adjudicata from 
seeking a refund of income taxes and interest for 
the year 1945 on the ground that the family part- 
nership of which he was a member should be rec- 
ognized for tax purposes, since a final judgment in 
a prior action for refund of taxes for the same year 
on the same ground resulted in a Judgment against 
him, from which no appeal was taken. 


ins 
The plaintiff cannot collaterally attack the judg- 
ment on the merits in the prior action since the 
court there had jurisdiction. 


Vix 
The defendant is entitled to judgment dismissing 
the complaint with prejudice together with his costs 
iiethexsuin OF Sas 


Vile 
Every finding of fact deemed to be a conclusion 
of law is hereby concluded as a matter of law. 


Summary Judgment 


In accordance with the foregoing Findings of 
Fact and Conclusions of Law, 
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It Is Hereby Ordered, Adjudged and Decreed 
that the complaint be dismissed with prejudice and 
with costs of defendant [71] in the sum of $20.00 
to be taxed by the Clerk of the Court. 


Dated: March 18, 1957. 
/s/ LEON R. YANKWICH, 
United States District Judge. 
Affidavit of Service by Mail attached. 
Lodged February 15, 1957. 
[Endorsed]: Filed March 18, 1957. 
Docketed and entered March 22, 1957. [72] 


[Title of District Court and Cause.] 


NOTICE OF APPEAL 


Notice is hereby given that plaintiff, Sam Snyder, 
hereby appeals to the Court of Appeals for the 
Ninth Circuit from the order in the above-entitled 
case denying plaintift’s motion for summary Judg- 
ment and granting defendant’s motion for summary 
judgment, which order was entered on March 22, 
1957. 


Dated this 8th day of April, 1957. 
/s/ GEORGE TT’. ALTMAN, 
Attorney for Plaintiff. 


| [Endorsed]: Filed April 8, 1957. [74] 
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STATEMENT OF POINTS ON WHICH. 
PLAINTIFF INTENDS TO RELY 


Plaintiff submits the following statement of 
points on which he intends to rely in this appeal: 


1. The judgment of dismissal in Sam Snyder v. 
Robert A. Riddell, Docket No. 13523-Y of this court, 
is not res judicata in this proceeding. . 


2. If such Judgment is res judicata in this pro- 
ceeding then it was a bar to the collection on De- 
cember 6, 1955, of the tax involved in this action 
and said collection was for that reason erroneous 
and illegal. 


3. The judgment in Docket No. 13521-Y of this 
court, as modified pursuant to mandate of the Court 
of Appeals for the Ninth Circuit in Sam Snyder 
v. Harry C. Westover, 217 F. 2d 928, is dispositive 
of the case here on the basis of collateral estoppel. 


4. The District Court had no power to enter 
summary [76] judgment because the facts were in 
dispute. 

/s/ GEORGE T. ALTMAN, 
Attorney for Plaintiff. 


Affidavit of Service by Mail attached. 
FEndorsed]: Filed May 1, 1957. [77] 
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DOCKET ENTRIES 
1956 

Oct. 2—FId complt for refund of $10,715.10 in 
Fed Income Taxes. Issd sums. Md JS8-5. 

Oct. 10—F ld ord of Trans purs to Low Number 
Rule transfg case to calendar of Judge 
Thurmond Clarke for all fur proes. Attys 
Notifd. 

Oct. 12—Fld sums retn svd. 

Dec. 4—Fld stip & ord thereon extendg time for 
deft to plead to 12/19/56. 

Dec. 12—Fild Ord Trans case to calendar Judge 
Leon R. Yankwich purs Rule 2 for all fur 
predgs. Attys ntfd. 

Dee. 19—F ld answer. 

Dec. 20—Placed on settg calen for hre 1/7/57, 10:00 
a.m. Counsel notifd. 


1957 

Jan. T7—Procs for settg. Ord settg off calendar. 

Feb. 15—Fld mot for sums judet with not mot 
retble 3/11/57, 10:00 a.m. & with requested 
finds fact, requested concls law & proposed 
judet. Fld defts mot for sum judgt with 
not mot retble 3/11/57 & lodged defts 
proposed finds fact, concls law & judet. 

Feb. 20—Fld US Mars retn on writ (mot & not of 
mot for summy jgmt) Retnd svd. 

Feb. 26—Fld defts reply brief. 

Mar. 6—Fld pltfs reply brief. 
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1957 

Mar. 11—Ent proes et hrd stmt of counsel and mot 
pltf for summy judg denied. Mot deft for 
summy judgt granted. Counsel pltf 5 days 
to object to finds fact, conels law and 
judgment presented to the court by deft. 

Mar. 12—Lodged defts proposed ord denyg pltfs 
mot for summy judgment. Fld pltfs objees 
to findings as proposed by deft. 

Mar. 14—F ld mot to base action on pltfs mot for 
sum judgt on finds as proposed by pltf 
with not mot retble 3/25/57 & memo pts 
& auths. 

Mar. 15—F ld defts memo in opposn to mot to base 
action on pltfs mot for summy judgt on 
finds as proposed by pltf. 

Mar. 18—Ent min ord objees of pltf to proposed 
finds of deft denied; proposed finds of 
deft signed and ord filed; not of mot pltf 
to base action on pltfs mot for summy 
judg on finds proposed by pltf vacated 
and mot denied summarily. Counsel noti- 
fied. 

Mar. 18—F ld ord deny plfs mot for summary judg. 
Ent 3/22/57 & not attys.) Fld finds fact 
& conel law & summary judg dismiss 
compl with prej & with costs fv deft. (Ent 
3/22/57 & not attys.) JS6. 

Mar 26—Fld defts cost bill & fld not of entry 
summy judgment. 

Apr. 1—Taxed costs $20.00 No objections. 

Apr. 8—Filed notice of appeal. 
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May 1—Fld defts appellee’s counter-designation 
contents record on appeal Fld desig of 
contents ree on appeal & fld state pts on 
wh pltf intends to reply & fid personal 
bond for costs on appeal secured by cash 
dep $250.00. Dep cert check for $250.00 
in Regy. 


[Title of District Court and Cause. ] 


CERTIFICATE BY CLERK 


I, John A. Childress, Clerk of the above-entitled 
Court, hereby certify that the items listed below 
constitute the transcript of record on appeal to the 
United States Court of Appeals for the Ninth Cir- 
cuit, in the above-entitled cause: 


A. The foregoing pages numbered 1 to 86, in- 
elusive, containing the original: 


Complaint ; 

Answer ; 

Motion & Notice of Motion for Summary 
Judgment ; 

Requested Findings of Fact; 

Affidavit in Support of Requested Findings; 

: Requested Conclusions of Law; 

Motion & Notice of Motion for Summary 
Judgment ; 

Plaintiff’s Reply Brief ; 

Affidavit of Sam Snyder; 
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Plaintiff’s Objections to Findings as Pro- 
posed by Defendant; 

Notice of Motion and Motion to Base Action — 
on Plaintiff’s Motion for Summary Judgment 
on Findings as Proposed by Plaintiff; 

Minutes of the Court for March 18, 1957; 

Order Denying Plaintiff’s Motion for Sum- 
mary Judgment; 

Findings of Fact, Conclusions of Law and 
Summary Judgment; 

Notice of Appeal; 

Statement of Points on Which Plaintiff In- 
tends to Rely; 

Defendant-Appellee’s Counter-Designation of 
Contents of Record on Appeal; 

Designation of Contents of Record on Ap- 
peal; 


and a full, true and correct copy of the Docket 
Kntries. 


I further certify that my fee for preparing the 


foregoing record, amounting to $1.60, has been paid 
by appellant. 


[Seal] JOHN A. CHILDRESS, 
Clerk ; 


/s/ CHARLES E. JONES, 
Deputy. 
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[Endorsed]: No. 15554. United States Court of 
‘Appeals for the Ninth Circuit. Sam Snyder, Ap- 
pellant, vs. Robert A. Riddell, District Director, 
Internal Revenue, Appellee. Transcript of Record. 
‘Appeal from the United States District Court for 
the Southern District of California, Central Divi- 
‘sion. 


Filed May 17, 1957. 


/3/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 


